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Court of Appeals of the District of Columbia 


No. 5556. 

John W. Ginder, Appellant, 
vs. 

Joseph Giuffrida. 


a Supreme Court of the District of Colombia. 

In Equity. j 

] 

No. 46664. j 

John W. Ginder, Plaintiff, 1 


vs. 

i 

Nathan Cowsill, Arthur Cowsill, Eugene Morgan, and 
Ada M. Hill, Executors of the Estate of George C. Boarman, 
Deceased; Wm. H. Manogue, Guy P. Warren, Guilford and 
Waltersville Granite Co., H. Winship Wheatley, Joseph 
Giuffrida, Washington Gas Light Co., Rosslyn Milling Co., 
Ward W. Griffith, Defendants. 

I 

! 

United States of America, 

District of Columbia , 

Be it remembered, That in the Supreme Cburt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers 
were filed and proceedings had in the above-entitled cause, 
to wit: 
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johnt w. cinder vs. joski*h giuffrida. 


1 Judgment Creditor's Bill. 

Filed February 26, 1927. 

In the Supreme Court of the District of Columbia. 

Equity. No. 46664. 

John W. Ginder, Plaintiff, 
vs. 

Nathan Cowsill, Arthur Cowsill, Eugene Morgan, and 
Ada M. Hill, Executors of the Estate of George C. Boarman, 
Deceased; Wm. H. Manogue, Guy P. Warren, Guilford and 
Waltersville Granite Co., H. Winship Wheatley, Joseph 
Giuffrida, Washington Gaslight Co., Rosslyn Milling Co., 
Ward W. Griffith, Defendants. 

To the Supreme Court of the District of Columbia: 

1. The plaintiff John W. Ginder, shows to this Honorable 
Court that he is a citizen of the United States and a resident 
of the State of Maryland, and sues in his own right. 

2. The defendant Nathan Cowsill, of the City of Washing¬ 
ton, District of Columbia, is sued as the present holder of 
title to the real estate hereinafter described. 

3. The defendant Arthur Cowsill of the City of Washington, 
District of Columbia, is sued as the judgment debtor and the 
owner of the real estate hereinafter described and sought to be 
sold, at the time of the rendition of a certain judgment against 
him in favor of Plaintiff as hereinafter set forth. 

4. The defendants Eugene Morgan and Ada M. Hill, Execu¬ 
tors of the Estate of George C. Boarman are sued as the 
parties secured by deed of trust dated May 8, 1900 in the sum 
of $2,500.00 secured on said property at the time of the 

rendition of said judgment. The defendants Eugene 

2 Morgan and Wm. H. Manogue are sued as substituted 
trustees named in said deed of trust securing William 

W. Boarman the party originally secured by said trust but 
now deceased. 

5. The defendant Guy P. Warren, address unknown, is 
sued as the party secured by deed of trust dated June 22, 1910 
in the sum of $14,000.00 secured on said property at the time 
of the rendition of said judgment, the trustee named in said 
trust, L. Cabell Williamson being now deceased. 
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6. The defendant Guilford and Waltersville Granite Co., is 
sued as the party secured by deed of trust dated April 1, 1915 
in the sum of 81,800.00 secured on certain property belonging 
to judgment debtor Arthur Cowsill on the date when judgment 
was rendered against said Arthur Cowsill. Defendant H. 
Winship Wheatley is sued as the surviving trustee named in 
said deed of trust, L. Cabell Williamson, the other trustee 
being deceased. 

7. Defendant Joseph Giuffrida is sued as a repord judgment 
creditor holding judgment against said Arthur jCowsill in the 
sum of 8100.00 at the time of the rendition of! the judgment 
aforesaid. 

8. Defendant Rosslyn Milling Company, address unknown 
is sued as a record judgment creditor holding judgment against 
said Arthur Cowsill in the sum of 8200.00 at the time of the 
rendition of the judgment aforesaid. 

9. Defendant Washington Gaslight Companjy of Washing¬ 
ton, District of Columbia, is sued as a record judgment creditor 
holding judgment against said Arthur Cowsill in the sum of 
8202.34 at the time of the rendition of the judgrjnent aforesaid. 

10. Ward W. Griffith, address unknown, is sped as a record 
judgment creditor holding judgment against said Arthur 
Cowsill in the sum of 845.00 at the time of the rendition of 

the judgment aforesaid. 

3 11. The plaintiff states that on the l$t day of June, 

1922, he secured in this Honorable Court a judgment 
against one Arthur Cowsill in the sum of One Thousand sixty- 
nine dollars (81069.00) with interest thereon apd costs. That 
at the time of the securing of the said judgment the said 
Arthur Cowsill was the owner of a certain piece of property 
situate in the City of Washington, District of Columbia and 
more properly described as follows: 

“ Part of lot 21 in Moses Kelly’s Subdivision of lots in Square 
857 as per plat recorded in Liber J. H. K. folios 2 and 3 of the 
Records of the Office of the Surveyor of the District of Colum¬ 
bia, described as follows:—Beginning for the! same on “I” 
Street at a point distant 43 feet West from! the southeast 
corner of Lot 21; and running thence West bn said Street, 
34.50 feet to the center of the party-wall between premises 
Nos. 630 and 632 “I” Street, Northeast; thenpe North along 
the center of said party-wall 22.58 feet to th^ North line of 
said lot; thence East 34.50 feet and thence South 22.58 feet 
to the place of beginning.” 


i 
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JOHN W. GINDER VS. JOSEPH GIUEFETDA. 


1 Judgment Creditor s Bill. 

Filed February 20, 1927. 

In the Supreme Court of the District of Columbia. 

Equity. No. 46664. 

John W. Ginder, Plaintiff, 
vs. 

Nathan Cowsill, Arthur Cowsill, Eugene Morgan, and 
Ada M. Hill, Executors of the Estate of George C. Boarman, 
Deceased; Wm. H. Manogue, Guy P. Warren, Guilford and 
Waltersville Granite Co., H. Winship Wheatley, Joseph 
Giuffrida, Washington Gaslight Co., Rosslyn Milling Co., 
Ward W. Griffith, Defendants. 

To the Supreme Court of the District of Columbia: 

1. The plaintiff John W. Ginder, shows to this Honorable 
Court that he is a citizen of the United States and a resident 
of the State of Maryland, and sues in his own right. 

2. The defendant Nathan Cowsill, of the City of Washing¬ 
ton, District of Columbia, is sued as the present holder of 
title to the real estate hereinafter described. 

3. The defendant Arthur Cowsill of the City of Washington, 
District of Columbia, is sued as the judgment debtor and the 
owmer of the real estate hereinafter described and sought to be 
sold, at the time of the rendition of a certain judgment against 
him in favor of Plaintiff as hereinafter set forth. 

4. The defendants Eugene Morgan and Ada M. Hill, Execu¬ 
tors of the Estate of George C. Boarman are sued as the 
parties secured by deed of trust dated May S, 1900 in the sum 
of $2,500.00 secured on said property at the time of the 

rendition of said judgment. The defendants Eugene 

2 Morgan and Wm. H. Manogue are sued as substituted 
trustees named in said deed of trust securing William 

W. Boarman the party originally secured by said trust but 
now deceased. 

5. The defendant Guy P. Warren, address unknown, is 
sued as the party secured by deed of trust dated June 22, 1910 
in the sum of $14,000.00 secured on said property at the time 
of the rendition of said judgment, the trustee named in said 
trust, L. Cabell Williamson being now deceased. 



JOHN \\\ GINDER VS. JOSEPH GIUFFRlt>A. 


o 

o 


6. The defendant Guilford and Waltersville Granite Co., is 
sued as the party secured by deed of trust dated April 1, 1915 
in the sum of 81,800.00 secured on certain property belonging 
to judgment debtor Arthur Cowsill on the date \yhen judgment 
was rendered against said Arthur Cowsill. Defendant H. 
Winship Wheatley is sued as the surviving trustee named in 
said deed of trust, L. Cabell Williamson, thei other trustee 
being deceased. 

7. Defendant Joseph Giuffrida is sued as a record judgment 
creditor holding judgment against said Arthur Cowsill in the 
sum of SI00.00 at the time of the rendition of! the judgment 
aforesaid. 

S. Defendant Rosslyn Milling Company, address unknown 
is sued as a record judgment creditor holding judgment against 
said Arthur Cowsill in the sum of 8200.00 at the time of the 
rendition of the judgment aforesaid. 

9. Defendant Washington Gaslight Company of Washing¬ 
ton, District of Columbia, is sued as a record judgment creditor 
holding judgment against said Arthur Cowsill jin the sum of 
8202.34 at the time of the rendition of the judgment aforesaid. 

10. Ward W. Griffith, address unknowm, is shed as a record 
judgment creditor holding judgment against said Arthur 
Cowsill in the sum of 845.00 at the time of the rendition of 

the judgment aforesaid. 

3 11. The plaintiff states that on the 1st day of June, 

1922, he secured in this Honorable Court a judgment 
against one Arthur Cowsill in the sum of One Thousand sixty- 
nine dollars (81069.00) with interest thereon and costs. That 
at the time of the securing of the said judgment the said 
Arthur Covrsill Tvas the owner of a certain piece of property 
situate in the City of Washington, District of| Columbia and 
more properly described as follows: 

“Part of lot 21 in Moses Kelly’s Subdivision qf lots in Square 
S57 as per plat recorded in Liber J. H. K. folio$ 2 and 3 of the 
Records of the Office of the Surveyor of the District of Colum¬ 
bia, described as follows:—Beginning for thei same on “I” 
Street at a point distant 43 feet West from the southeast 
corner of Lot 21; and running thence West on said Street, 
34.50 feet to the center of the party-wall between premises 
Nos. 630 and 632 “I 7 ’ Street, Northeast; thence North along 
the center of said party-wall 22.58 feet to th6 North line of 
said lot; thence East 34.50 feet and thence South 22.58 feet 
to the place of beginning.” 


i 
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12. That said property was subject at the time of the secur¬ 
ing of said judgment to a trust in the sum of S2500, dated 
May S, 1900, recorded May 9, 1900 in Liber 2503, Folio 57, 
the trustees under said trust being George C. Boarman and 
Randolph L. Eliot, to secure William W. Boarman. Sub¬ 
sequently, by a decree passed August 8, 1924, in Equity cause 
No. 42949 Eugene Morgan and William H. Manogue, the 
above named defendants were substituted as trustees under 
said deed of trust to secure Eugene Morgan and Ada M. Hill, 
Executors Estate of George C. Boarman devisee of William 
W. Boarman, party originally secured. 

13. Thereupon said judgment not having been paid, a writ 
of execution was issued thereon and placed in the hands of 
the U. S. Marshal for service. In pursuance of said writ, the 
said Marshal levied upon and sold the said described property 
after due advertisement in the Evening Star, a newspaper 
published in the City of Washington, D. C. 

14. The said property was sold to Fred B. Rhodes of the 
City of Washington, District of Columbia, the highest bidder 

and said judgment was marked satisfied as to the 
4 sum of $216.18 the proceeds of said sale, and Nulla 
Bona as to the balance of said judgment. 

15. Subsequently, after the rendering of said judgment in 
favor of the plaintiff, the said equitable interest of said Arthur 
Cowsill in said property was conveyed by the said Arthur 
Cowsill and wife Mathilda, to Nathan Cowsill, the defendant 
named in this cause. Plaintiff states that so far as he has 
been able to discover, after diligent inquiry, that said Arthur 
Cowsill is not now seized or possessed of any property either 
real or personal subject to execution at law other than the said 
property hereinbefore described. 

16. Plaintiff further states that he is advised and therefore 
avers that by reason of the fact that said Arthur Cowslli 
only had an equitable interest in said property sought to be 
sold by this proceeding, that no title passed to the said Fred B. 
Rhodes and that the said property is still liable for the payment 
of plaintiff’s judgment, through a judgment creditor’s bill. 

17. Plaintiff is informed and therefore avers that the equity 
belonging to the said defendant Arthur Cowsill in said real 
estate at the time of the attaching of said lien against said 
real estate, was of large value, to-wit, of the value of about 
eight thousand dollars ($8,000.00) and this is amply sufficient 
to satisfy in full the said judgment at law. 
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18. Plaintiff further says that according to th^ record at the 
time of the judgment in favor of plaintiff, there was also a 
trust upon said property in the sum of $14,000.(j)0, dated April 
1, 1915, recorded April 1, 1915, Liber 3770, folio 411, to 
secure one Guy P. Warren in which L. Cabell Williamson 
was named as trustee. Plaintiff is informed : and therefore 
avers that the said mortgage also included 1 various other 

properties of large value and that the said trust has 

5 been paid in whole or in part and should be released of 
record as to the hereinbefore described property. 

19. Plaintiff also says that at the time of seciiring said judg¬ 
ment there was of record a deed of trust executed by said 
Arthur Cow^sill in the sum of 81,800.00, dated April 1, 1915, 
recorded April 1, 1915, Liber 3770, folio 411, in \vhich L. Cabell 
Williamson and H. Winship Wheatley were named as trustees 
to secure the Guilford and Waltersville Granite Company of 
Guilford, Maryland, in the sum of $1800.00. Plaintiff is 
informed and therefore avers that said trust included other 
various pieces of property but did not specifically describe or 
mention the property sought to be sold under this proceeding. 
L. Cabell Williamson one of the trustees named in said trust 

i 

is now deceased. 

20. Plaintiff further says that at the time of the securing 
of said judgment in favor of plaintiff, the following prior judg¬ 
ments against said Arthur Cowsill were of recqrd. 

21. Judgment at Law $58154 in the sum of 8100 interest 
and costs, dated May 18, 1915, in favor of Joseph Giuffrida. 

22. Judgment at Law $58203 in the sum of 8202.34 Interest 
and costs, dated May 24, 1915, in favor of the Washington 
Gaslight Company. 

23. Judgment at Law $58569, in the sum bf 8200 interest 
and costs, dated October 18, 1915, in favor of Rosslyn Milling 
Co., address unknown. 

7 * i 

24. Judgment at law $58712 in the sum of 845 interest and 
costs dated December 14, 1915, in favor of W|ard W. Griffith, 
address unknown. 

25. Plaintiff is advised and therefore avers: that all of said 
judgments have been paid in whole or in part but have not 

been released of record. 

6 26. Plaintiff further states that the judgment afore¬ 
said in favor of Plaintiff, remains in the name of said 

plaintiff in full force, unappealed from and not reversed, satis¬ 
fied or otherwise affected. That no part of the amount of said 

2—5556a 
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judgment has been paid and that the sum remains wholly due 
and unpaid. 

Wherefore, premises considered, plaintiff prays: 

1. That process issue from this Honorable Court directed to 
the aforesaid defendants, and each of them requiring them to 
appear and answer the exigencies of this bill. 

2. That the equity of said defendant Nathan Cowsill grantee 
of said Arthur Cowsill in the real estate hereinbefore described 
may be sold under decree of this Honorable Court and the pro¬ 
ceeds therefrom be applied to the extent necessary to the satis¬ 
faction of plaintiff's judgment as aforesaid and for this purpose 
a trustee or trustees be appointed for the purpose of effecting 
said sale, and 

3. For such other and further relief as the nature of the 
case may require and to the Court may seem meet and proper. 

1 JOHN W. CINDER. 

District of Columbia, $$: 

I, John W. Cinder, being first duly sworn, upon oath depose 
and say that I have read the foregoing Bill by me subscribed 
and know the contents thereof, and that the matters and 
things therein stated as of my own personal knowledge I know 
to be true and those therein stated as upon information and 
belief I believe to be true. 

i JOHN W. CINDER. 

Subscribed and Sworn to before me this 16" day of Feb¬ 
ruary, 1927. 

F. P. TROTT, [seal.] 
Notary Public , I). C. 

FRED B. RHODES, 

Attorney for Plaintiff. 

7 Answer of Defendant Joseph Givffrida. 

Filed March IS, 1027. 

******* 

The defendant Joseph Giuffrida, for answer to the bill of 
complaint filed herein says: 

1. Defendant admits the allegations of fact contained in 
paragraph 1 of the bill of complaint. 

2. Defendant admits the allegations of fact contained in 
paragraph 2 of the bill of complaint. 
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3. Defendant admits the allegations of fa<jjt contained in 
paragraph 3 of the bill of complaint. 

4. Defendant admits the allegations of fact contained in 
paragraph 4 of the bill of complaint. 

5. Defendant admits the allegations of fa£t contained in 
paragraph 5 of the bill of complaint. 

6. Defendant admits the allegations of fact contained in 
paragraph 6 of the bill of complaint. 

7. Defendant admits the allegations of fact contained in 
paragraph 7 of the bill of complaint. 

8. Defendant admits the allegations of fa£t contained in 

paragraph 8 of the bill of complaint. j 

9. Defendant admits the allegations of fact contained in 
paragraph 9 of the bill of complaint, except that the judgment 
of Washington Gas Light Company against I Arthur Cowsill 
therein mentioned is in the sum of $202.24 in$tead of S202.34 
as stated in said paragraph 9 of the bill of coihplaint. 

10. Defendant admits the allegations of fact contained in 
paragraph 10 of the bill of complaint. 

11. Defendant admits the allegations of fact contained m 
paragraph 11 of the bill of complaint. 

12. Defendant admits the allegations pf fact contained 
8 in paragraph 12 of the bill of complaint, except that 
defendant is without knowledge concerning the amount 
now unpaid on the debt secured by the trust mentioned in 
said paragraph 12 of the bill of complaint. 

13. Defendant admits the allegations of fdct contained in 
paragraph 13 of the bill of complaint except! that defendant 
states that he is advised and therefore avers that no valid sale 
occurred under or by reason of the marshal's levy mentioned 
in said paragraph 13 of the bill of complaint, j 

14. Defendant admits the allegations of fgct contained in 
paragraph 14 of the bill of complaint, except that defendant 
states that he is advised and therefore avers that the sale men¬ 
tioned in said paragraph 14 of the bill of complaint was invalid 
and conveyed no interest to the purchaser Fred B. Rhodes. 

15. Answering paragraph 15 of the bill of! complaint, this 
defendant admits that Arthur Cowsill and his wife Matilda 
conveyed to defendant Nathan Cowsill, the equitable or other 
interest of said Arthur Cowsill in the property described in 
paragraph 11 of plaintiff's bill of complaint herein but this 
defendant is without knowledge as to the date said conveyance 
occurred and this defendant is without knowledge as to whether 
said Arthur Cowsill is now seized or possessed! of any property 
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cither real or personal subject to execution at law other than 
the aforesaid property. 

1G. Defendant admits the allegations of fact contained in 
paragraph 16 of the bill of complaint. 

17. Defendant is without knowledge concerning the aver¬ 
ments of paragraph 17 of the bill of complaint. 

IS. Answering paragraph IS of the bill of complaint, this 
defendant says that he has been unable to locate the trust men¬ 
tioned in said paragraph IS of plaintiff’s bill of complaint 

9 in the land records of the District of Columbia in the 
book and page mentioned in said paragraph IS of plain¬ 
tiff’s bill of complaint, and defendant therefore is without 
knowledge concerning the averments in said paragraph IS of 
plaintiff’s bill of complaint. 

19. Defendant admits the allegations of fact contained in 
paragraph 19 except that he states that he is advised and there¬ 
fore avers that the trust therein mentioned covered the east 
two feet by the full depth thereof of the property described in 
paragraph 11 of plaintiff’s bill of complaint herein, and is 
without knowledge as to the amount now secured under 
said trust. 

20. Defendant admits the allegations of fact contained in 
paragraph 20 of the bill of complaint. 

21. Defendant admits the allegations of fact contained in 
paragraph 21 of plaintiff’s bill of complaint and further answer¬ 
ing said paragraph 21 defendant says that he is the judgment 
creditor mentioned in said paragraph 21 and that said judg¬ 
ment remains in the name of this defendant in full force, not 
appealed from and not reversed, satisfied or otherwise affected 
except to the extent of a payment on account received on or 
about the sixth day of July, 1923 in the sum of SS.34 and 
defendant further says that his judgment aforesaid now' 
amounts to the principal sum of SI 00.00, with interest to the 
seventeenth day of March, 1927 in the sum of S72.S0 and 
costs in the sum of S7.20, less credit for aforesaid payment on 
account of S8.34, making the net amount now' due and owing 
S171.66, which amount is constantly increasing by reason of 
accumulating interest. 

22. Defendant admits the allegations of fact contained in 
paragraph 22 of the complaint, except that the judgment of 
Washington Gas Light Company against Arthur Cowsill 
therein mentioned is in the sum of S202.24 instead of 8202.34, 
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as stated in said paragraph 22 of the bi|l of complaint. 

10 23. Defendant admits the allegations of fact con¬ 
tained in paragraph 23 of the bill of complaint. 

24. Defendant admits the allegations of fact contained in 
paragraph 24 of the bill of complaint. 

25. Answering paragraph 25 of the bill of j complaint this 
defendant denies that the judgment in his favpr in cause No. 
5S154 at law in this Honorable Court has been paid but on the 
contrary this defendant says that his said judgment remains 
wholly unpaid and unsatisfied except for the j credit of $8.34 
paid on account on or about July 6, 1923 jand mentioned 
above in paragraph 21 of this answer; this defendant is without 
knowledge concerning the remaining averments of said para¬ 
graph 25 of the bill of complaint. 

26. Defendant is without knowledge concerning the aver¬ 
ments in paragraph 26 of the bill of complaint}. 

Wherefore, having fully answered the bill of complaint and 
by reason of the premises aforesaid, this defendant prays: 

1. That if a sale of the premises mentioned 5n paragraph 11 
of plaintiffs bill of complaint be decreed in this cause at the 
instance of plaintiff, that the proceeds therefrom be applied 
first to the satisfaction of the balance due anjd owing on this 
defendants jud gment against defendant ArjblmF5(5owslIl in 
cause No. 5S154 at law m this Honorable Court and that 
proper instructions be given to the trustee or trustees that may 
be appointed herein at the instance of plaintiff. 

2. For such other and further relief as the nature of the case 
may require and that to the Court may seem meet and proper. 

JOSEPH 0IUFFRIDA. 

COLLADAY, CLIFFORD & PETTUS, ! 

CHAS. C. COOPER, Jr., I 

Attorneys for Defendant Joseph Giuffrida. 

11 United States of America, 

District of Columbia , ss: j 

i 

Joseph Giuffrida, being first duly sworn, bn oath deposes 
and says: That he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof, that the statements 
of facts therein made as of personal knowledge are true, and 
that those made upon information and belief, he believes to 
be true. 

JOSEPH blUFFRIDA. 
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Subscribed and sworn to before me this ISth day of March, 
A. D. 1927. 

[seal.] M. LENORE FLINT, 

Notary Public , D. C. 

My Commission expires 9/4/1928. 

Service of foregoing answer of defendant Joseph Giuffrida, 
by copy thereof, acknowledged this 18th day of March, 1927. 

FRED B. RHODES, 
Attorney for Plaintiff. 

Decree Enforcing Judgment Lien , &c. 

Filed June -6, 1930. 

This cause came on to be heard at this time; and thereupon, 
upon consideration thereof it is by the Court this 6th day of 
June, 1930 

Adjudged, ordered and decreed as follows: 

1. That the orders pro confesso against the defendants 
Guy F. Warren, Guilford & Waltersville Granite Company 
and Rosslyn Milling Company be and they are hereby final. 

2. That the judgment at law obtained by the plaintiff 
herein against the defendant Arthur Cowsill in Law Case No. 
64,249 on June 1, 1922, for the sum of S1069.00, with interest 
and cost as included therein, and with interest at the rate 

of 6% per annum from June 1, 1922, less the sum of 
12 $216.18 credited on said judgment on the 19th day of 

July, 1923, is a lien and paramount to the interest of 
the defendants Arthur Cowsill and Nathan Cowsill in the 
following described real estate in the City of Washington, 
District of Columbia, to wit: 

“Part of lot 21 in Moses Kelly's Subdivision of lots in square 
857 as per plat recorded in Liber J. H. K., folios 2 and 3 of 
the Records of the Office of the Surveyor of the District of 
Columbia, described as follows:—Beginning for the same in 
“I" Street at a point distant 43 feet west from the southeast 
corner of Lot 21; and running thence West in said street, 34.50 
feet to the center of the party-wall between premises Nos. 
630 and 632 “I" Street, Northeast; thence, North along the 
center of said party-wall 22.58 feet to the North line of said 
lot; thence East 34.50 feet and thence South 22.58 feet to the 
place of beginning.” 
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3. That the real estate described in the preceding paragraph 
be sold subject to the prior lien of a certain deed 1 of trust dated 
May 8, 1900, recorded May 9, 1900 in Liber 2503, Folio 57 of 
the Land Records of the District of Columbia, given originally 
to George C. Boarman and Randolph L. Ellibt, trustees, to 
secure William W. Boarman the sum of S2500 in which deed 
of trust Eugene Morgan and William H. Manpgue were sub¬ 
stituted as trustees in place of said Boarman and Elliot, by 
decree in equity cause No. 42,949, in this Court and that in 
and by said sale, the trustees hereinafter named shall sell the 
said property and convey the same to the purchaser subject 
only to the aforesaid deed of trust and free apd clear of all 
liens, rights, claims and interest of all of the ojther parties to 
this cause and the rights, if any, of all of said defendants hold¬ 
ing deeds of trusts or judgment liens against said property 
are hereby postponed and relegated to the proceeds of said 
sale of property, and any right, title or claim oij interest of the 
defendants Arthur Cowsill or Nathan Cowsill in or to said 
property are postponed and relegated to the said proceeds of 
sale after the payment of the judgment lien of the plaintiff 
and of any valid liens of the defendants to this cause. 

13 4. That Cooper B. Rhodes and Walter C. English, 

be and they are hereby appointed trustees to make sale 
of the said property in accordance with the provisions of the 
equity rules of this Court with full title and authority to convey 
title as aforesaid to the purchaser upon the confirmation of 
such sale by the Court, provided that the said trustees shall 
first qualify by giving their undertaking with gbsolute surety 
in the sum of —. j 

i 

5. That upon the confirmation of any sale of said property, 

the said trustees will hold any surplus proceeds of sale for 
distribution under the further order of this Court and in 
accordance with this decree and such further decree as may be 
passed ascertaining amounts due and priorities of the other 
defendants, claiming liens upon said property^ and authority 
is hereby reserved to ascertain said amounts atid priorities by 
such references or proceedings as may be ordered by the 
Court hereafter. j 

6. It is further ordered and decreed that said trustees shall 
have full power and authority pending the finhl sale and con¬ 
veyance of said property to the purchaser, to rfent and manage 
the same, to collect all rent and income therefrom, and to hold 


i 

I 

i 
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the proceeds of such rent and income for such distribution as 
may hereafter be ordered by the Court. 

ALFRED A. WHEAT, 

Justice. 


14 Report of Trustees. 

Filed December 17, 1930. 

Cooper B. Rhodes and Walter C. English, trustees, appointed 
by this Honorable Court, by decree heretofore entered in the 
above-entitled cause, for their report as required by the rules 
of this Court, respectfully represent as follows: 

1. That on the 12th day of December, 1930, after due 
advertising as required by law, these trustees proceeded to sell 
by public auction the real estate described in the aforemen¬ 
tioned decree in accordance with the terms of the said decree 
and of the rules of this Court. 

2. That the said real estate was sold subject to the prior 
lien, in the amount of Twenty-five hundred dollars (S2500.00), 
plus accrued interest amounting to approximately One hundred 
and ninety dollars ($190.00), of the deed of trust described in 
the aforesaid decree; that by the terms of the sale it was pro¬ 
vided that all taxes should be adjusted by the trustees up to 
the date of the sale. 

3. That the highest of a number of bids received at the said 
sale was in the sum of Six hundred dollars ($600.00) over and 
above the prior lien of approximately Two thousand, six 
hundred and ninety dollars ($2690.00) hereinbefore mentioned ; 
that the said bid was submitted by J. Leslie Watson, the said 
Watson then acting for and as the agent of the plaintiff, John 
W. Cinder; that in accordance with the terms of sale, the said 
John W. Ginder deposited with the trustees the sum of Two 
hundred dollars ($200.00) to be applied on the purchase price; 
that the trustees now hold the said sum subject to the order 
of this Court. 

4. That these trustees have complied with Equity Rule 
No. 68 in the conduct of the said sale and that the said sale 

was, in all respects, a fair one. 

15 COOPER B. RHODES, 

WALTER C. ENGLISH, 

Trustees. 
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i 

District of Columbia, ss: 

Cooper B. Rhodes and Walter C. English, being first duly 
sworn, on oath depose and say that they have read the fore¬ 
going report by them subscribed and knovV the contents 
thereof; that the matters and facts therein stated are true to 
the best of their knowledge and belief. 

COOPER B. RHODES. 
WALTER Q. ENGLISH. 

Subscribed and sworn to before me this 17tH day of Decem¬ 
ber, 1930. 

[seal.] BLANCH^ NEFF, 

Notary Public , D. C. 

i 

i 

i 

Report of the Auditor. 

Filed March 19, 1931. 

] 

* 2 * ^ ^ ^ < 1 . 

^ 

I 

To the Supreme Court of the District of Columbia: 

The Auditor, for report in the above-entitleH cause, respect¬ 
fully states as follows: 

1. This action was brought by John W. Gindcr, plaintiff, as 
a judgment creditor of the defendant, Arthur Cowsill, to have 
the following described real estate in the District of Columbia, 
owned by the said Arthur Cowsill, at the time the plaintiff 
secured his judgment, sold, and the proceeds of sale applied 
to the satisfaction of said judgment: 

16 “Part of lot 21 in Moses Kelly’s Subdivision of lots 
in square 857 as per plat recorded ini Liber J. H. K., 
folios 2 and 3 of the Records of the Officer of the Surveyor of 
the District of Columbia, described as follows:—Beginning for 
the same in “I” Street at a point distant 43 ffect west from the 
southeast corner of Lot 21; and running thence West in said 
street, 34.50 feet to the center of the party-wall between 
premises Nos. 630 and 632 “I” Street, Northeast; thence, 
North along the center of said party-wall 22.58 feet to the 
North line of said lot; thence East 34.50, feet and thence 
South 22.58 feet to the place of beginning.” I 

2. The case was referred to the Auditor* by an order of 
February 10, 1931, for the purpose of stating the account of 
Cooper B. Rhodes and Walter C. English, the trustees ap- 
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pointed herein on June 6, 1930, to make sale of the said real 
estate. 

3. In pursuance of the order of reference, the Auditor set 
the case down for hearing on Thursday, February 19, 1931, at 
2:30 o’clock, P. M., giving due notice thereof to the parties in 
interest. The parties being unable to proceed with the hearing 
at the time stated, an adjournment was taken until Saturday, 
February 21, 1931, at 10:30 o’clock, A. M. Among those who 
appeared at that time were Fred B. Rhodes, Esq., attorney for 
the plaintiff, Walter C. English, Esq., one of the trustees, and 
B. B. Pettus, Esq., attorney for the defendant Joseph Guiffrida. 
The question arose at the hearing as to whether the plaintiff’s 
judgment was entitled to priority over certain other judgments 
against said Arthur Cowsill, in the distribution of the net pro¬ 
ceeds of said sale; but the Auditor, it would seem, is without 
authority to pass on this question, in the absence of a direction 
by the Court to make distribution of such proceeds. As to the 
sale of said real estate, Mr. English, speaking for the trustees, 
informed the Auditor that the property was sold for $600.00, 
over and above a prior lien of approximately $2,690.00, but 
that the trustees had received only $200.00 from the purchaser; 
that the property was purchased by the plaintiff and that he 
desired to credit the balance on account of his judgment. 
Mr. English suggested that the trustees be allowed a com¬ 
mission of $50.00, as compensation for their services, 

17 and it was agreed between the trustees and counsel for 
the plaintiff, that $50.00 would be a fair and reasonable 
allowance for such services. A stenographic record of the 
hearing is filed herewith. 

4. The Auditor finds that an allowance of $50.00 to the 
trustees would be fair and reasonable, under the circumstances 
of the case, and recommends that they be paid that amount. 

5. Complying with the order of reference, the Auditor has 
stated the account of said Cooper B. Rhodes and Walter C. 
English, as such trustees, in the annexed schedule of this 
report, charging them with the proceeds of sale of said real 
estate, and crediting them with the expenses of sale, premium 
on trustees’ bond, Court costs, trustees’ commission, and 
Auditor’s fee; this reference, including reporting and trans¬ 
scribing testimony, leaving a balance of $296.69, which balance, 
plus the sum of $103.31, remains due from the plaintiff as 
purchaser of said real estate, subject to the order of the Court 
in the premises. 
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6. Prior to said hearing, due notice thereof |was given by 
the Auditor to all persons named on a list, ifurnished the 
Auditor by the trustees, hereto attached, and said persons 
have also been duly notified of the filing of this report, and of 
the amount of commission recommended for ! allowance to 
said trustees. 

7. All vouchers and other data submitted in connection with 
this reference are filed herewith. 

Respectfully submitted, 

A. LEFTWICH SINCLAIR, 

Mar 19, 1931. Auditor. 

IS Schedule. 


* 


Account of Cooper B . Rhodes and Walter C. English , Trustees. 


Cr. 

Proceeds of sale of real estate sold subject 
to a first trust of $2,500.00: 


Amount received. $200.00 

Balance due. 400.00 


Expenses of sale: 

Advertising. $87.45 

Postal cards. 3.00 

Auctioneer's fee. 25.00 




$600.00 

i 


Premium on trustees’ bond.I 

Court Costs: 

Clerk. $26.10 

Marshal. 9.50 

Publication. 37.26 j 

Attorney. 20.00 


$115.45 

10.00 


92.86 


Allowance of commission to trustees as com¬ 
pensation for their services herein.|. 50.00 

Auditor’s fee, this reference, including re¬ 
porting and transcribing testimony.j. 35.00 

Balance.J. 296.69 


$ 600.00 $600.00 
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The said balance. $296.69 

plus the sum of. 103.31 


remains due from the plaintiff, as purchaser of said 
real estate, subject to order of the Court 


$400.00 

A. LEFTWICH SINCLAIR 

Auditor. 


Mar. 19, 1931. 


19 Motion to Authorize Distribution of Proceeds of Sale. 

Filed May 14, 1931. 

* * * * * * * 


Now comes the plaintiff, by his attorney, and moves the 
Court to authorize and direct the trustees, Cooper B. Rhodes 
and Walter C. English to pay to the plaintiff, John W. Ginder, 
the balance of the proceeds of the sale heretofore held by the 
said trustees, after the deduction and payment of the costs 
charges and commissions itemized in the report of the auditor 
filed herein, to be credited on the amount due to the plaintiff 
on the judgment heretofore obtained by the plaintiff in Law 
Cause No. 64249. 


FRED B. RHODES, 
Attorney for Plaintiff. 


Nathan Cowsill, 809 7th Street N. E.: 

Arthur Cowsill, 1816 Park Road N. W.: 

Ward W. Griffith, 1319 G Street N. W.: 

S. J. L’Hommedieu, Bank of Commerce and Savings Bldg.: 

Please tak6 notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used 
are attached hereto. The rules of the above entitled court 
require, that if you oppose the granting of the above motion, 
you, or your counsel, shall within five days, from the date of 
service of a copy of this motion upon }’ou, or such further time 
as the said court may grant, or, as the parties to this suit 
may agree upon, file in reply with the clerk of said court, a 
statement of the points and authorities upon which you rely, 
and serve a copy thereof upon counsel for the plaintiff. 

FRED B. RHODES, 
Attorney for Plaintiff. 
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District of Columbia, ss: 

’ j 

Hilda M. Jackson, being first duly sworn, on, 1 oath deposes 
and says that she is employed in the office of Fred B. Rhodes, 
attorney for the plaintiff in the above-entitled cjiuse; that she 
is over the age of eighteen years; that on the 12th day of May, 
1931, she served a copy of the foregoing Motioh, Notice and 
Memorandum on the defendant, Nathan Cowsill, personally; 
that on the same date she served a copy of said Motion, 
Notice and Memorandum on S. J. L’Hommedieu, Esq., 
20 attorney for the defendant, Joseph Giuffrida, by leaving 
same at his office with the person in charge thereof; 
that on the same date she served a copy of said Motion, 
Notice and Memorandum on the defendant, Ward W. Griffith, 
by leaving same at his place of business, 1319 G Street, N. W., 
with the person in charge thereof; that on the feame date she 
served a copy of the said Motion, Notice and Memorandum 
on the defendant, Arthur Cowsill, by leaving aj copy of same 
at the home of the said Arthur Cowsill, 1816 Parle Road, N. W. 

HILDA M. jJACKSON. 


Subscribed and sworn to before me this 14th day of May, 
1931. 

E. REESE THOMSON, [seal.] 

Notary Public , D. C. 

\ 

My Commission Expires Sept. 26, 1932. 


Points and Authorities in Support of Attached Motion . 

| 

:je *f: -jc jJ: j 

This suit was filed by the plaintiff as a judgment creditor 
of the defendant, Arthur Cowsill, to secure the; satisfaction of 
a judgment entered in favor of the plaintiff by the sale of certain 
real estate belonging to the defendant, Arthur Cowsill. 

The defendant, Nathan Cowsill, was made party to the 
suit as claimant to an interest in the real estate sought to be 
subjected to the judgment lien. 

The defendants Eugene Morgan, Ada M. Hill and William 
H. Manogue, were named defendants, they beihg parties to a 
certain deed of trust subject to which the said property has 
been sold by the trustees appointed in this cause. 

Guy P. Warren, Guilford and Waltersville Granite Company 
and Rosslyn Milling Company were named parties defendant 
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as judgment creditors of the defendant, Arthur Cowsill, 

21 but filed no answers, and a decree pro confesso has been 
entered against each of them. 

The defendant, H. Winship Wheatley, has filed an answer 
stating that he has no interest in the real estate, and no relief 
was prayed as against him. 

The defendant, Washington Gas Light Company, has filed 
an answer stating that it has no interest in the property sold. 

The defendants, Joseph Giuffrida and Ward W. Griffith, 
appeared and filed answers. These defendants were sued as 
judgment creditors of the defendant, Arthur Cowsill. 

The question to be decided on this motion involves only 
the rights of the defendants, Joseph Giuffrida, and Ward W. 
Griffith as against the plaintiff, in connection with the distribu¬ 
tion of the proceeds of the sale heretofore ordered in this cause, 
it being the contention of the plaintiff that neither of these 
defendants are entitled to share in such proceeds. 

The judgment obtained by the plaintiff, for the satisfaction 
of which this suit was brought, is in the sum of SI069.00 with 
interest. The real estate described in the decree was sold 
subject to the deed of trust mentioned above for the sum of 
S600.00 The balance of that amount remaining after the pay¬ 
ment of costs and expenses of the sale should, according to the 
contention of the plaintiff in this motion, be paid to the plain¬ 
tiff and be credited on that judgment. 

The Bill of Complaint in this cause was filed on February 
26, 1927. This action was brought for the benefit of the 
plaintiff alone. 

The judgment of the defendant, Joseph Giuffrida, against 
the defendant, Nathan Cowsill, was entered on June IS, 1915. 
The judgment of Ward W. Griffith was entered on December 
14,1915. Neither of these judgments have been revived. 

22 Inasmuch as the judgments of these parties are barred 
by the expiration of the statutory period, it is submitted 

that these defendants have no valid claim to a share in the 
proceeds of the sale ordered by the Court in this cause; but 
even though their judgments were still in full force and effect 
these defendants could not claim any part of the fund to be 
distributed by the trustees, because of the preference which 
the plaintiff has established in favor of himself by the filing of 
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this suit. This question has been definitely decided by the 
following cases: 

Ohio National Bank vs. Berlin, 26 App. D. C. 21S. 
Freedman’s Savings and Trust Compalny vs. Earle, 
110 U. S. 710. 


Both of these cases hold that the judgment creditor first filing 
a bill to subject the equitable interest of the judgment debtor 
in real estate to the payment of the judgment debt thereby 
establishes a lien superior to that of the other judgment 
creditors and he is entitled to a preference in the distribution 
of the proceeds of the sale of such real estate. 

This question has also been settled in other jurisdictions. 

Hallorn vs. Trum, 125 Ill. 247. 

Bridgman vs. McKissick, 15 Iowa 260. 

FRED B. RHODES, 
Attorney for Plaintiff. 


Memorandum of Court. 

Filed June S, 1931. j 

* 1 * >Lr 

The lien of the defendant, Giuffrida, is priori to that of the 
plaintiff, and under the opinion of Justice Siddons, was not 
barred by the Statute of limitations at the time the answer of 
that defendant was filed, the answer being in the nature of a 
crossbill. 

BAILEY, J. 

23 Order Authorizing Payment of Judgment. 

i 

Filed June 23, 1931. j 

it jlc sic 

Upon consideration of the motion filed herein, on the 14th 
day of May, 1931, to authorize distribution of the proceeds 
of sale of the real estate sold herein, and the memoranda of 
authorities submitted on behalf of both sides, and the memo¬ 
randum opinion of the Court filed herein on the Sth day of 
June, 1931, it is by the Court, this June 23rd, 1931, 

Ordered, that Cooper B. Rhodes and Walter C. English, 
Trustees herein, be, and they hereby are, authorized and 
directed to pay from the proceeds of sale of said real estate, 
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after the payment of Court costs and fees as set out in the 
Auditor’s Report filed herein, the judgment of the defendant, 
Joseph Giuffrida. 

By the Court: 

JENNINGS BAILEY, 

Justice. 


Memorandum. 


July 17, 1931.—Bond (SI00) of plaintiff on appeal approved 
and filed. 

Assignment of Errors. 

Filed August 1, 1931. 


Now comes the plaintiff, John W. Ginder, and says that the 
Court erred: 

1. In holding that the lien of the defendant, Joseph Giuffrida, 
against the property sold by the trustees appointed in this 
cause is prior and superior to the lien of the plaintiff, John 
W. Ginder. 

2. The Court erred in passing the order dated June 23, 
1931, ordering the trustees to pay to the defendant, Joseph 

Giuffrida, the sum of his judgment lien. 

24 3. In other respects apparent of record. 

FRED B. RHIDES, 

Attorney for Plaintiff. 

M emoranda. 

September 30, 1931.—Order of Court of Appeals of Sep¬ 
tember 28, 1931, extending time to file transcript of record to 
and including November 2, 1931, filed. 

November 9, 1931.—Order of Court of Appeals of Novem¬ 
ber 7, 1931, further extending time to file transcript of record 
to and including November 20, 1931, filed. 

Designation of Record. 

Filed August 1, 1931. 

:je * * He * 

Now comes, John W. Ginder, the plaintiff and appellant in 
the above-entitled cause, and designates the parts of the 
Record which he desires to have included in the transcript, 
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said parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. Bill of Complaint I 

2. Answer of Defendant, Joseph Giuffrida 

3. Final decree 

4. Report of trustees 

5. Report of auditor 

6. Plaintiff’s Motion to Authorize Distribution of Proceeds 

of Sale 

7. Order of Court dated June 23, 1931 

* i 

8. Assignment of Errors 

9. This Designation 

10. Docket and minute entries. 

FRED B. RHODES, 
Attorney for Plaintiff. 

i 

25 Service of a copy of the foregoing Designation made 
upon Atty. for Jos. Giuffrida this 1 day of August, 1931. 

FRED B. RHODES, 

Attorney for Pl. 

I 

26 Supreme Court of the District of Columbia. 

United States of America, | 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 25, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel 
herein filed, copy of which is made part of this transcript, in 
cause No. 46664 in Equity, wherein John W. Qinder is Plain¬ 
tiff and Nathan Cowsill et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe! my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 18th day of November, 1931. j 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5556. John W. Ginder, appellant, vs. Joseph Giuffrida. 
Court of Appeals, District of Columbia. Filed Nov. 19, 1931. 
Henry W. Hodges, Clerk. 
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(Court of Appeals, iistrirt of Columbia 


January Term, 1932. 


No. 5556 


John W. Ginder, Appellant i 

vs. \ 

i 

Joseph Giuffrida, Appellecl 


BRIEF ON BEHALF OF APPELLANT. 

i 


STATEMENT OF THE CASE, 

The appellant John W. Ginder filed a Bill of Com¬ 
plaint in the Equity branch of the Court; below seek¬ 
ing to subject certain real estate to the j payment of 
a judgment which the appellant had obtained against 
the defendant Arthur Cowsill on June 1, 1922, in the 
sum of $1,069.00 with interest and cpsts. Subse¬ 
quent to the date of the judgment the | property in 
question had been conveyed to one Nathan Cowsill 
and he was therefore named as one of the defend¬ 
ants, as were the trustees and parties secured by cer¬ 
tain deeds of trust on said property. 1 The other 
parties defendant were judgment creditors of the 
defendant Arthur Cowsill. The defendants Cowsill 


l 
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appeared and actively contested the case. None of 
the other parties defendant appeared or took any 
part in the proceedings, except that two of the de¬ 
fendant judgment creditors filed answers to the bill, 
setting* up their judgment liens, and two other de¬ 
fendants answered stating that they had no interest 
in the property sought to be sold. 

After hearing, the case was decided favorably to 
the appellant and the real estate described in the Bill 
of Complaint was ordered to be sold by trustees 
named in the decree. The property, which is located 
at 648 1 Street, N. E., was sold bv the trustees, 
Walter C. English and Cooper B. Rhodes, on De¬ 
cember 12, 1930, subject to the lien of a deed of 
trust in the sum of $2,500.00 with accrued interest 
amounting to $190.00. The amount received at the 
sale was the sum of $600.00 over and above the 
prior lien of $2,690.00 just mentioned. The sale 
was duly ratified by the Court, the necessary expenses 
paid, and the account of the trustees duly approved. 

The account of the trustees (Record p. 15) shows 
that there is a balance in their hands for distribu¬ 
tion amounting to $296.69. 

The appellant then moved the court below to au¬ 
thorize the distribution of this balance, it being the 
contention of this appellant that the balance held 
by the trustees should be applied on the judgment 
which the appellant had obtained against the defend¬ 
ant Arthur Cowsill. This motion and contention of the 
appellant was opposed only by the defendant Joseph 
Giuffrida, one of the judgment creditors who had filed 
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an answer in the cause. In deciding this question 
the Court below passed an order (Record p. 19) 
authorizing and directing the trustees to pay to the 
defendant, Joseph Giuffrida, the amount of his judg¬ 
ment. From that order this appeal is taken. 

The judgment of the appellee was for the sum of 
$100.00 with interest from January 27, 11915, and 
was docketed in the Court below on June 18, 1915. 
His answer in this cause was filed on ^Iarch 18, 
1927. No action had been taken by the appellee to 
revive his judgment. This judgment of the appellee, 
Joseph Giufifrida, with accrued interest, no\v amounts 
to more than $200.00. It thus appears that should 
the order of the Court be permitted to stand, the ap¬ 
pellee, John W. Ginder, would get practically nothing 
out of the assets which have been the result of his 
suit. 

ASSIGNMENT OF ERRORS. 

| 

1. The Court erred in holding that the lien of the 
defendant Joseph Giuffrida against the property sold 
by the trustees in this cause is prior and superior to 
the lien of the plaintiff John W. Ginder. j 

2. The Court erred in passing the order dated 
January 23, 1931, ordering the trustees to pay to 
the defendant Joseph Giuffrida the sum of his judg¬ 
ment lien. 

THE ISSUE. ! 

Counsel for appellant conceives the issiie, or pro¬ 
position of law, presented for determination on this 
appeal to be the following: 
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“Whether in a judgment creditors suit, filed 
and successfully prosecuted by one judgment 
creditor in his own behalf, resulting in the sale 
of an equitable interest in real estate, the pro¬ 
ceeds of which sale are insufficient to pay the 
amount of the plaintiffs judgment, a judgment 
creditor who has been named as a party defend- 
and and whose judgment was entered prior to 
that of the plaintiff, is entitled to priority in 
the distribution of the proceeds of said sale, as 
against the plaintiff, when such proceeds have 
resulted from the superior diligence of the plain¬ 
tiff who has assumed all of the risk and expense 
involved in bringing suit in Equity to subject 
the property to the satisfaction of his judgment. 

ARGUMENT. 

The case of the appellant presented on this appeal 
would appear to be a most fitting one in which to 
apply the old maxim, “Equity aids the vigilant”. 

A principle which has been well established in this 
Court and in other jurisdictions is that a judgment 
creditor first filing a bill to subject the equitable in¬ 
terest of a judgment debtor in certain property de¬ 
scribed in the bill thereby establishes for his claim 
a preference over that of other judgment creditors 
who have been less diligent. In the case of Freed¬ 
man s Savings and Trust Company vs. Farle, 110 
U. S. 710, a question similar to that before this Court 
was involved. In its opinion, the Court said (p. 
716): 

“The creditor whose legal diligence has pur¬ 
sued the property into this court, is entitled to a 
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preference as the reward of his vigilance; and 
it would seem unjust that the creditor who has 
sustained all the risk and expense (it bringing 
his suit to a successful termination, 1 should in 
the end be obliged to divide the avails thereof 
with those who have slept upon their rights, or 
who have intentionally kept back that:they might 
profit by his exertions when tilery could no 
longer be any risk in becoming paijties to the 
suit.” I 

The decision in the case just cited has bden followed 
in a number of similar cases. 

Babington vs. Wash. Brewery Co., 13 App. 
1). C. 527. ’ ! 

Ohio Xational Bank vs. Berlin. 26jApp. D. C. 

2 IS. I 

Cottsehalk . Co. vs. Live Oak Distillery Co., 7 
App. D. C. 169. ! 

Arlington Brewing Co. vs. //AH//, 35 App. 
D. C. 589. 

! 

The appellant in this case, after discovering cer¬ 
tain property of the judgment debtor which had been 
conveyed by the debtor to his brother, incurred con¬ 
siderable trouble and expense in prosecuting his 
cause to subject the equitable interest which he found 

I 

in the grantee of his judgment debtor to the satis¬ 
faction of his judgment, and after bringing his suit 
to a supposed successful termination he now finds 
that his victory has been a most emptjy one. He 
finds that, if the order of the lower court be permit¬ 
ted to stand, the fruits of his endeavorsj will be en¬ 
joyed, almost in their entirety, by one who has as¬ 
sumed none of the expense and risk involved in the 
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litigation. It will be observed from the account of 
the trustees (Record p. 15) that no allowance has 
been made in the court below for the payment of 
an attorney’s fee out of the fund which has been 
created as a result of several vears of diligent en- 
deavor on the part of counsel. 

Solely on the basis of a judgment obtained prior 
to that of the appellant, the appellee contended in 
the court below that his claim is superior to that 
of the appellant. At the time of the filing of the Bill 
of Complaint by the appellant each of the parties to 
this appeal had a judgment against the debtor who 
had owned and subsequently conveyed the property 
described'in the bill. By virtue of these judgments 
each of the parties acquired a lien on the real estate 
which was then held by the judgment debtor. Being 
of the same class, these liens were of equal rank and 
virtue and each party had an equal right to invoke 
the aid of a court of equity in the enforcement of his 
lien. The appellee did nothing. The appellant, to 
enforce his lien, filed his bill in this cause and suc¬ 
cessfully prosecuted it. 

It is interesting and pertinent at this point to note 
that the judgment of the appellee, Giuffrida, was 
entered and docketed on June 18, 1915. The Bill 
of Complaint in this cause was filed by the plaintiff 
on February 26, 1927. Had the appellant's action 
been postponed or delayed for a period of only four 
months, the judgment of the appellee would have 
been barred and the lien which he had acquired 
would have been of no effect. 
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If it can be contended that the appellant did not, 
by his diligence, acquire a superior right land claim 
to the fund which he had created out of th!e estate of 
the judgment debtor, surely it can not be said that 
his lien became, or was, inferior to that jof the ap¬ 
pellee. As pointed out above, the liens obtained by 
the parties are of equal class, and each isj subject to 
the same mode of enforcement. Had th£ appellant 
filed his bill for the benefit of himself anjd other of 
like class, the situation would have been that which 
was found in the case of George vs. St. Louis, etc. 
Ry Co., 44 Fed. 123, in which it was held|that judg¬ 
ment creditors share alike in the distribution of as¬ 
sets reached by a judgment creditors’ bill filed for the 
benefit of all. 

In the case of Arlington Brczcing vs. fVyz’ill, 35 
App. D. C. 589, the court said (p. 594). | 

“Where a judgment creditor, therefore, files 
a bill in equity to subject the equitable estate 
of the judgment debtor to the satisfaction of his 
claim, and does so in his own behalf solely, he 
obtains a prior lien dating from the date of the 
filing of his bill and the issue of process thereon. 

“But that is not this case. The bill was filed 
not only on behalf of the judgment creditor 
Wyvill, but ‘on behalf of such otheij judgment 
creditors of said defendant Daly as may proper¬ 
ly intervene and become parties hereto.’ It was 
in the nature of a general creditors’ bill. It 
was filed on behalf of a number of judgment 
creditors, and had the effect of bringing them 
in to share in the proceeds of the particular estate. 
Wyvill did not pursue the course open to the 
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vigilant creditor to acquire a prior lien. The 
case here is not different from an instance where 
a number of judgment creditors unite in the 
original bill against the living debtor.'’ 

From the foregoing authorities it would appear 
that even though the contention of the appellant can 
-properly be denied, still the contention of the appellee 
and tfie decision of the court below must be incorrect, 
and that the farthest that the court could properly 
have gone in denying the contention of the appellant 
would have been to distribute the fund pro rata to 
the appellant and appellee. 

An analogy to the situation which would be pre¬ 
sented by this case should it be held that the claim 
of the appellant is not entitled to preference, can be 
seen in cases in which suits have been filed to enforce 
mechanics' liens. In such cases no preference is 
given to the lienor who first obtains or files a lien, 
but any funds made available are distributed among 
all of the claiming lien holders in proportion to the 
amounts of their liens. 

Emack vs. Campbell, 14 App. D. C., 186. 

In view of the foregoing, it is respectfully urged 
that the claim and lien of the appellee is not entitled 
to any priority or preference over that of the appel¬ 
lant, and that the order from which this appeal is 
taken should be reversed. 

Respectfully submitted, 

Fred B. Rhodes, 

Attorney for Appellant. 




